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June 9, 2023
MR JEFFREY ROBINSON
BRANCH CHIEF AIR PERMITS AND MONITORING
US ENVIRONMENTAL PROTECTION AGENCY REGION 6
1201 ELM ST STE 500
DALLAS TX  75270


Re:	Executive Director’s Response to EPA Objection
Minor Revision
Permit Number:  O2546
ETC Texas Pipeline, Ltd.
Waha Gas Plant
Coyanosa, Pecos County
Regulated Entity Number:  RN100211408
Customer Reference Number:  CN601587652

Dear Mr. Robinson:
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Toby Baker, Executive Director
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Protecting Texas by Reducing and Preventing Pollution
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On January 28, 2022, the U.S. Environmental Protection Agency (EPA) Region 6 Office signed a letter identifying objections to the issuance of the proposed federal operating permit for the above referenced site, which was revised in response to ORDER RESPONDING TO PETITION (PETITION NO. VI-2020-3) REQUESTING OBJECTION TO THE ISSUANCE OF TITLE V OPERATING PERMIT O2546. In accordance with Title 30 Texas Administrative Code § 122.350 (30 TAC § 122.350), the Texas Commission on Environmental Quality (TCEQ) may not issue the permit until the objections are resolved.  

EPA objections are addressed in a pending minor permit revision application (project number 33783) that was submitted on May 26, 2022. The TCEQ has completed the technical review of your objections and offers the enclosed responses to facilitate resolution of the objections. In addition, the attached responses to the objections describe the changes, if applicable, that have been made to the revised permit and supporting statement of basis (SOB).  The revised permit and SOB are attached for your review. 

The public announcement period will begin June 13, 2023, and end July 13, 2023.  In addition, if no comments are received, the EPA review period will run concurrent with the announcement and will end on July 28, 2023.  If comments are received, you will be notified.
Consistent with 30 TAC §122.350, please provide an indication of your acceptance or assessment of the responses and resolutions to the objections as soon as possible.  

After receipt of your acceptance to the responses and resolutions to the objections, TCEQ will issue the revised permit.  Thank you for your cooperation in this matter.  Please contact Mr. Alfredo Mendoza, P.E. at (512) 239-1335 if you have any questions concerning this matter.

Sincerely,

[image: Graphic of handwritten signature of Samuel Short, Deputy Director, TCEQ]

Samuel Short, Deputy Director
Air Permits Division
Office of Air
Texas Commission on Environmental Quality

cc:	Mr. Juan Sarabia, Director – Operations, ETC Texas Pipeline, Ltd., Fort Stockton
	Mr. Christopher B. Hansen, Environmental Manager, Energy Transfer Partners, Dallas
	Air Section Manager, Region 7 - Midland
Air Permit Section Chief, U.S. Environmental Protection Agency, Region 6-Dallas (Electronic copy)

Enclosure:	TCEQ Executive Director’s Response to EPA Objection
Proposed Permit
Statement of Basis
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Executive Director’s Response to EPA Objection


Permit Number O2546

The Texas Commission on Environmental Quality (TCEQ) Executive Director (ED) provides this Response to EPA’s Objection to the renewal of the Federal Operating Permit (FOP) for ETC Texas Pipeline, Ltd., Waha Gas Plant, Permit No. O2546, Pecos County, Texas.

Background

Procedural Background

The Texas Operating Permit Program requires that owners and operators of sites subject to 30 Tex. Admin. Code (TAC) Chapter 122 obtain a FOP that contains all applicable requirements to facilitate compliance and improve enforcement.  The FOP does not authorize construction or modifications to facilities, and it does not authorize emission increases.  To construct or modify a facility, the responsible party must have the appropriate new source review authorization.  If the site is subject to 30 TAC Chapter 122, the owner or operator must submit a timely FOP application for the site and ultimately must obtain the FOP to operate.  ETC Texas Pipeline, Ltd. applied to the TCEQ for a minor revision of the FOP for the Waha Gas Plant located in Coyanosa, Pecos County on May 26, 2022 to address an EPA order granting a petition for objection to the FOP signed on January 28, 2022.

EPA objections are addressed in a pending minor permit revision application (project number 33783) that was submitted on May 26, 2022. The TCEQ has completed the technical review and offers the enclosed responses to facilitate resolution of the objections. In addition, the attached responses to the objections describe the changes, if applicable, that have been made to the revised proposed permit and supporting statement of basis (SOB).  The revised proposed permit and SOB are attached for your review. 

The public announcement period will begin June 13, 2023, and end July 13, 2023.  In addition, if no comments are received, the EPA review period will run concurrent with the announcement and will end on July 28, 2023.  If comments are received, you will be notified.

In accordance with state and federal rules, the permit minor revision may not be issued until TCEQ resolves EPA’s objections.

The following responses follow the references used in EPA’s order dated January 28, 2022, granting a petition for objection to permit O2546.

EPA Objection Regarding Claim A: In order to resolve the EPA’s objection on this claim, the EPA directs TCEQ to amend the permit record to clarify whether the source was in violation of any applicable requirements at the time the permit was issued, and accordingly whether a compliance schedule is necessary. Specifically, TCEQ should clarify whether and how the “emission event” defense applies in the context of noncompliance with the permit limits. A schedule of compliance will be required if the source was not in compliance with all applicable requirements at the time of permit issuance.

TCEQ Response to EPA Objection Regarding Claim A: An emissions event is any upset event or unscheduled maintenance, startup, or shutdown activity, from a common cause that results in unauthorized emissions of air contaminants from one or more emissions points at a regulated entity.

A notice of violation (NOV) is a written notification that documents and communicates violations observed during an inspection to the business or individual inspected.  If a NOV is received, that means TCEQ has observed one or more violations, and the company will have a prescribed time period to return to compliance with the applicable requirements and provide documentation that all violations have been corrected. In this case, the company will not be referred for enforcement for those violations. If the company does not correct the violations in time, it may then be referred for enforcement action.

A notice of enforcement (NOE) is a written notification that the TCEQ is initiating formal enforcement action for violations observed during an inspection.
In the case of the emission events referenced in the petition, notices of violation were issued indicating noncompliance with the emission events reporting rules. However, TCEQ did not issue any NOEs since all NOVs were corrected within the prescribed timeframe. The emissions events were not granted an affirmative defense by TCEQ. TCEQ’s Office of Compliance and Enforcement confirmed that there were 4 violations issued between 2012-2019: Investigation 1101108- NOV issued 7/15/2013; NOV resolved 8/20/2013, Investigation 1132895- NOV issued 11/20/2013, NOV resolved 12/10/2013, and Investigation 1525955- 2 NOVs issued 12/03/2018; NOV resolved 1/24/2019. The NOV actions were resolved before the issuance of the renewal of O2546 on January 22, 2020. Since these past violations are resolved and NOEs were not issued, there is no current compliance issue to address, and a compliance schedule is not necessary.

EPA Objection Regarding Claim B: In order to resolve the EPA’s objection on this claim, the EPA directs TCEQ to explain to which emission units the PBR and Standard Exemptions identified in the Petition apply. Specifically, the permit or permit record does not identify which emission units are authorized by PBR 106.492 and Standard Exemptions 66 (11/5/1986), 66 (8/30/1998) and 66 (7/20/1992). If TCEQ believes that the PBRs identified in the Petition only apply to insignificant units, then TCEQ should provide such explanation on the record and determine if any further information is required in the title V permit. Otherwise, TCEQ should update the title V permit and list these PBRs next to their applicable emission units in the “New Source Review Authorization References by Emission Unit” table.

TCEQ Response to EPA Objection Regarding Claim B: As directed by EPA, ETC Pipeline submitted a minor revision application, project 33783, to identify the emission units authorized by PBRs as shown below. The minor revision application included a PBR Supplemental Table submitted on form OP-PBRSUP dated April 12, 2023 for project 33783 which has been incorporated by reference in Special Term and Condition 10 in the proposed FOP. The OP-PBRSUP identifies emission units on Table A (Registered PBRs), Table B (Claimed PBRs), and Table D (Monitoring Requirements for registered and claimed PBRs). It should be noted that authorizations formerly referred to as standard exemptions (SE) are considered PBRs as stated in 30 TAC § 106.13 and are referenced as PBRs throughout this document.

· Emission Unit FLARE-19 was updated in the New Source Review Authorization References by Emissions Unit table in the proposed permit to add PBR 106.492/09/04/2000.
· Emission unit PRO-TK47 has been identified in Tables A and D of OP-PBRSUP with PBR 66/11/05/1986 listed as the preconstruction authorization (PCA). PRO-TK47 does not have any applicable requirements other than the PCA and is not required to be listed in the FOP. Remaining 2 PBRs 66/08/30/1998 and 66/07/20/1992 have been removed as PCAs from the proposed permit. No emission units at the site are authorized by these PBRs as PCAs. 
· All emission units listed in the OP-PBRSUP table that are not insignificant sources have been included. Please see pages 55-58 in the PP for a list of New Source Review (NSR) authorizations for emission units.

EPA Objection Regarding Claim C: In order to resolve the EPA’s objection on this claim, the EPA directs TCEQ to specify the monitoring, recordkeeping, and reporting that assures compliance with the requirements of PBRs 106.4, 106.183, 106.359, and 106.492, as well as Exemption 66, in ETC Waha’s title V permit. As mentioned above, none of these PBRs/SEs contain monitoring, recordkeeping, and reporting requirements. Although not relevant to the claims at issue in the Petition, EPA also advises that, for any underlying PBR/SEs applicable to non-insignificant units that contain monitoring, recordkeeping, and reporting requirements, 40 C.F.R §70.6(a)(3)(i)(A) requires that permitting authorities must ensure that monitoring requirements contained in applicable requirements are properly incorporated into the title V permit. If the applicable requirements contain no periodic monitoring (as is the case for the PBRs/SEs at issue here), permitting authorities are required to add “periodic monitoring sufficient to yield reliable data from the relevant time period that are representative of the source’s compliance with the permit.” 40 C.F.R. §70.6(a)(3)(i)(B), And, if there is some periodic monitoring in the applicable requirement, but that monitoring is not sufficient to assure compliance with permit terms and conditions, permitting authorities must supplement monitoring to assure such compliance. 40 C.F.R. § 70.6(c)(1). If the title V permit, Chapter 116 NSR permits, NSPSs, NESHAPs, or enforceable representations in an application already contain adequate terms to assure compliance with PBRs, then TCEQ would be required to amend the permit to identify such terms and explain in the permit record how these requirements assure compliance with the requirements and emission limits for each PBR that applies to significant units. 

The EPA notes that TCEQ's intention is to specify the monitoring for certain PBRs in a PBR Supplemental Table provided by applicants)6 Specifically, the EPA understands that TCEQ is now requiring title V applicants to fill out the PBR Supplemental Table, which TCEQ will then incorporate into the title V permit through a general condition in the title V permit itself. 

The EPA has long provided guidance on how to incorporate by reference necessary documents such that the title V permit actually includes all applicable requirements. As the EPA has explained: 

Referenced documents must also be specifically identified. Descriptive information such as the title or number of the document and the date of the document must be included so that there is no ambiguity as to which version of which document is being referenced. Citations, cross references, and incorporations by reference must be detailed enough that the manner in which any referenced material applies to a facility is clear and is not reasonably subject to misinterpretation. Where only a portion of the referenced document applies, applications and permits must specify the relevant section of the document. Any information cited, cross referenced, or incorporated by reference must be accompanied by a description or identification of the current activities, requirements, or equipment for which the information is referenced.

White Paper Number 2 at 37. Additionally, the EPA explained: 

Incorporation by reference in permits may be appropriate and useful under several circumstances. Appropriate use of incorporation by reference in permits includes referencing of test method procedures, inspection and maintenance plans, and calculation methods for determining compliance. One of the key objectives Congress hoped to achieve in creating title V, however, was the issuance of comprehensive permits that clarify how sources must comply with applicable requirements. Permitting authorities should therefore balance the streamlining benefits achieved through use of incorporation by reference with the need to issue comprehensive, unambiguous permits useful to all affected parties, including those engaged in field inspections.

Title V applications can be hundreds of (if not over a thousand) pages long, and a search of the TCEQ online database will usually return multiple title V applications for a specific facility that has had multiple revisions and renewals. Thus, a general statement in the title V permit incorporating the PBR Supplemental Table without providing additional information detailing where the table is located is not specific enough to meet the standards described above. In order to satisfy the requirement in title V that the permit "set forth," "include," or "contain" monitoring to assure compliance with all applicable requirements, a special condition incorporating the PBR Supplemental Table would need to include, at minimum, the date of the application and specific location of the supplemental table. Alternatively, a more straightforward approach that would obviate these incorporation by reference (IBR)-related concerns would be for TCEQ to directly include (i.e., attach) this PBR Supplemental Table as an enforceable part of the title V permit itself.

Although the PBR Supplemental Table requires the applicant to specify monitoring, recordkeeping, and reporting for "claimed (not registered)" PBRs, the table does not appear to address monitoring for registered PBRs For registered PBRs, the EPA understands that TCEQ intends to start having applicants include monitoring in the registration form for registered PBRs.'9 However, TCEQ has not indicated how it will appropriately incorporate that monitoring into an enforceable part of the title V permit. The EPA understands that TCEQ's EPA-approved regulations state: "All representations with regard to construction plans, operating procedures, and maximum emission rates in any certified registration under this section become conditions upon which the facility permitted by rule shall be constructed and operated." 30 TAC § 106.6(b). However, the fact that the PBR regulations state that information in the application will be conditions upon which the facility permitted by rule shall be constructed and operated does not mean that those provisions are necessarily "included," or "contained" in a title V permit, as required by the Act, the EPA's regulations, and TCEQ's EPA-approved regulations. E.g., 42 U.S.C. § 766 lc(c).22 For a requirement to be included in a title V permit, the Permit must include it (or properly incorporate it by reference). 

IBR is a prominent feature of TCEQ's title V program. When the EPA approved the Texas title V program, the EPA balanced the streamlining benefits of IBR against the value of a more detailed title V permit and approved TCEQ's use of IBR for PBRs, provided the program was implemented correctly. See 66 Fed Reg. 63318, 63321-32 (December 6, 2001). In its approval of the Texas title V program, the EPA indicated that monitoring specified in the terms and conditions of a minor NSR permit or PBR establishing monitoring must be incorporated into the title V permit. The EPA did not suggest that unidentified application representations for minor NSR permits or PBRs would be considered to be incorporated by reference into a title V permit as adequate monitoring, recordkeeping, and reporting. Rather, as far as application representations are concerned, TCEQ's EPA-approved title V regulations expressly require that such representations be identified in the Permit itself. See 30 TAC § 122.140 ("The only representations in a permit application that become conditions under which a permit holder shall operate are the following: . . . (3) any representation in an application which is specified in the permit as being a condition under which the permit holder shall operate." (emphasis added)). 

Therefore, the Agency anticipates that one of the most straightforward ways to resolve the objection would be for TCEQ to include or identify within the PBR Supplemental Table the monitoring, recordkeeping, and reporting from the application forms for registered PBRs (in addition to the claimed but not registered PBRs). With these changes, and provided the PBR Supplemental Table is either included or sufficiently incorporated by reference into the title V permit, the title V permit should include identifiable monitoring, recordkeeping, and reporting necessary to assure compliance with the emission limits and standards in the PBRs.

If TCEQ instead wishes to establish the monitoring requirements within the underlying PBR registration first and then incorporate those terms into the title V permit, TCEQ should ensure that the underlying PBR registration is formally updated, and that those terms are clearly and unambiguously incorporated into the title V permit. To do this, TCEQ could issue a new final approval letter for the PBR registration that includes both the certified emission limits and monitoring requirements. Then, to adequately incorporate these requirements (by reference) into the title V permit, TCEQ could continue the practice of only listing the registration number within the title V permit's NSR Authorization References tables (and the PBR Supplemental Table). However, as PBR registrations are updated, TCEQ would need to update the registration date listed within PBR Supplemental Table A to ensure that the latest version of the registration is easily identifiable. This approach would not require additional title V permit terms (e.g., listing each monitoring requirement), since reference to the registration number points to the specific final approval document that includes the limits (and now monitoring). 

EPA acknowledges that there may be other methods to prescribe and incorporate monitoring for PBR registrations into the title V permit beyond what is listed above. However, to the extent TCEQ chooses such an alternative method to establish additional monitoring for registered PBRs, it is critical that TCEQ clearly and unambiguously incorporate such monitoring (i.e., the document containing such monitoring) into the title V permit.

TCEQ Response to EPA Objection Regarding Claim C: As directed by EPA, the proposed permit specifies the monitoring, recordkeeping, and reporting that assures compliance with the requirements of the PBRs that apply to non-insignificant units as follows:

· ETC Texas Pipeline, Ltd. submitted the PBR Supplemental Tables on form OP-PBRSUP as part of the permit record to address all emission units authorized by PBRs including PBRs 106.183, 106.359, 106.492, and PBR 66 identified in the petition. The PBR Supplemental tables identify emission units on Table A (Registered PBRs), Table B (Claimed PBRs), and Table D (Monitoring Requirements for registered and claimed PBRs).
· The PBR Supplemental Tables submitted on form OP-PBRSUP dated April 12, 2023 for project 33783 have been incorporated by reference in Special Term and Condition 10 in the proposed FOP. The PBR Supplemental tables identify emission units authorized by PBRs including PBRs 106.183. 106.359, 106.492, and PBR 66 on Table A (Registered PBRs), Table B (Claimed PBRs), and Table D (Monitoring Requirements for registered and claimed PBRs).
· The New Source Review Authorization References by Emission Unit Table in FOP O2546 was revised to add PBR Registration Number 53463 for PBRs 106.512 to emission units CAT-53, CAT-63, CENTAUR-1, CENTAUR-2B, SATURN-4D; add PBR Registration Number 25624 for PBR 6 to emission units WAU25 and WAU26; and to add PBR Registration Number 31232 for PBR 106.512 to emission unit WHITE-6.
· The statement of basis (SOB) was updated to revise the insignificant activities and emission units not required to be addressed in the operating permit application and to add a reference to the PBR Supplemental Table as incorporated by Special Term and Condition 10 listed in the proposed FOP.

EPA Objection Regarding Claim D: In order to resolve the EPA’s objection on this claim, the EPA directs TCEQ to revise the Permit to ensure that it is unambiguous as to which requirements of NSPS subparts Dc and OOOOa are applicable to emission units at ETC Waha. Specifically, TCEQ must revise the ETC Waha Title V permit to include the specific emission limitations and standards applicable to each emission unit subject to 40 CFR Part 60, Subparts Dc and OOOOa, as well as the specific monitoring and testing, recordkeeping, and reporting requirements applicable to each emission unit subject to 40 CFR Part 60, Subpart OOOOa.

TCEQ Response to EPA Objection Regarding Claim D:  ETC Texas Pipeline, Ltd. submitted the detailed applicable requirements for 40 CFR Part 60, Subparts Dc and OOOOa in the minor revision project (number 33783). The proposed permit has been revised to codify the specific 40 CFR Part 60, Subpart Dc applicable requirements for emission units FURNACE-1 and STAB-HTR and 40 CFR Part 60, Subpart OOOOa applicable requirements for emission units RCPCOMP-1 and STABFUG. The emission limitations/standards, monitoring/testing, recordkeeping, and reporting citations for these emission units have been codified into the FOP’s Applicable Requirement Summary table in accordance with 30 TAC § 122.142(b)(2)(B)(i)-(ii).

EPA Objection Regarding Claim E: In order to resolve the EPA’s objection on this claim, the EPA directs TCEQ to modify the title V permit to incorporate the PBRs listed in the RTC (provided these are, in fact, applicable to ETC Waha) in a manner that clearly identifies each applicable PBR and the emission unit(s) to which it applies.

Incorporating the listed PBRs could be accomplished in various ways. The EPA understands that TCEQ intends to require permit applicants to fill out a PBR Supplemental Table, which will include registration numbers for all registered PBRs in all title V applications submitted after August 1, 2020. Further, TCEQ will include the registration numbers for PBRs in the New Source Review Authorization References by Emissions Unit table with the unit/group/process ID number to which they apply. The EPA expects that this practice would conform with TCEQ’s EPA-approved regulations, 30 TAC §122.142(2)(B)(i), as well as the agreements underpinning the EPA’s approval of the IBR of PBRs – namely that “PBRs will be cited to the lowest level of citation necessary to make clear what requirements apply to the facility.” 66 Fed. Reg. at 63322 n.4.

TCEQ Response to EPA Objection Regarding Claim E: As directed by EPA, the applicant submitted a minor revision project 33783 to revise FOP O2546 as follows:

· ETC Texas Pipeline, Ltd. submitted the PBR Supplemental Tables on form OP-PBRSUP as part of the permit record to address all emission units authorized by PBRs. The PBR Supplemental tables identify emission units on Table A (Registered PBRs), Table B (Claimed PBRs), and Table D (Monitoring Requirements for registered and claimed PBRs).
· [bookmark: _Hlk129162876]The PBR Supplemental Tables submitted on form OP-PBRSUP dated April 12, 2023 for project 33783 have been incorporated by reference in Special Term and Condition 10 in the proposed FOP.
· The New Source Review Authorization References by Emission Unit Table in FOP O2546 was revised to add PBR Registration Number 53463 for PBRs 106.512 to emission units CAT-53, CAT-63, CENTAUR-1, CENTAUR-2B, SATURN-4D; add PBR Registration Number 25624 for PBR 6 to emission units WAU25 and WAU26; and to add PBR Registration Number 31232 for PBR 106.512 to emission unit WHITE-6. 
· The proposed permit (PP) has been revised to include all emission units authorized under PBRs claimed by the site and listed in Tables A, B and C of the OP-PBRSUP table. Specifically, following units and their PBR authorizations have been added (please see pages 55-58 in the PP for a list of New Source Review (NSR) authorizations for emission units): PROTK-47 SE66, OWTK-51A, 51B, 51C 106.352, MTK-30, 31, 34 106.532, LOTK-32, 33, 46, 48 106.352, DEATK-36 106.352, TEGTK-37 106.352, SLOPTK-38A, B 106.352, ANTK-39, 44, 45 106.352, DTK-42, 43, 47, 49 106.352, CFGLCOMP-1 106.512, CFGLCOMP-2  106.512, CFGLCOMP-4  106.512, MAINT-1 106.359, PIPE-BD 106.359, 65-BD 106.359, 66-BD 106.359, 67-BD 106.359, 68A-BD 106.359, 69-BD 106.359, 53-BD 106.359, 15-BD 106.359, WAU25-BD 106.359, WAU26-BD 106.359, 1-BD 106.359, 2-BD 106.359, SATURN-4D-BD 106.359, 1-SV 106.359, 2-SV 106.359, SATURN-4D-SV 106.359, TANK-MSS 106.359, RR-1,2 106.454.
· The statement of basis (SOB) was updated to revise the insignificant activities list and to add a reference to the PBR Supplemental Table and Special Term and Condition 10 in the FOP.

These actions conform with TCEQ’s EPA-approved regulations, 30 TAC § 122.142(2)(B)(i), as well as with the agreements underpinning the EPA’s approval of the IBR of PBRs—namely that “PBRs will be cited to the lowest level of citation necessary to make clear what requirements apply to the facility.”
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